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I. INTRODUCTION
We have been teaching, writing, and speaking about professional identity
formation for many years. Over that period, we have arrived by various routes at a
virtue ethics approach to professional identity formation. In this article, we will
share our approach and include lessons for the first year of law school and beyond.
Our commitment to a virtue ethics approach did not emerge overnight. It
evolved over the years and comes from our varied experiences. Pat Longan's path
emerged from his experience as a teacher and scholar of professional responsibility
who was asked in 2002 to develop a stand-alone course on professionalism. Tim
Floyd's journey was through the convergence of the religious lawyering movement
and his work as a clinical and experiential education teacher. Daisy Floyd's interest
began with the then-nascent well-being movement and was shaped by being a part
of several projects of the Carnegie Foundation for the Advancement of Teaching
focused on professional identity and practical reason.
Our various perspectives and individual personalities came together about
fifteen years ago when we became colleagues on the faculty of the Mercer Law
School. Together, we have been deeply influenced by colleagues at Mercer,' by
3
teachers and scholars at other institutions,2 and by our students. We learned from
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We owe particular debts of gratitude to Jack Sammons, formerly the Griffin Bell Professor of Law
at Mercer and now Professor Emeritus, and to Mark Jones, Professor of Law at Mercer.
2 The list of our colleagues around the country who have been influential is too long for us to thank
everyone by name. Three who deserve special mention are Neil Hamilton and Jerry Organ of the

University of St. Thomas School of Law, and Clark D. Cunningham at Georgia State University
School of Law. With respect to virtue ethics in particular, we owe a debt of gratitude to Dean Michael

McGinnis of the University of North Dakota School of Law.
s In our first-year course, we have for many years solicited detailed feedback from the students. We
are deeply indebted to our students for their diligence and their candor in providing this formal
feedback, as well as the informal day-to-day feedback we have received over the years.
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theologians 4 and from philosophers, both modern and ancient.5 We found
ourselves drawing on lessons from modern psychology, particularly the FourComponent Model of Morality6 and Self-Determination Theory,' a branch of
positive psychology that studies well-being. The journey introduced us to people
and subjects that we otherwise would never have encountered.
The result is that the approach we now take to teaching about professional
identity is based upon virtue ethics, a branch of moral philosophy that traces its
roots to Aristotle. We will explain that approach in more detail below, but for now
we note that it helps us answer the three biggest questions of professional identity
teaching: (1) What kind of professional identity should a law student or lawyer
seek to develop? (2) Why should anyone undertake the effort necessary to do so?
(3) How does one go about deploying such an identity in real-world complex
situations?
We have recently co-authored a book entitled "The Formation of
Professional Identity: The Path from Student to Lawyer."8 The book grew out of
our experiences teaching Mercer's first year three-credit required course on
professional identity.9 In the book, we describe the virtue ethics approach, set out
the six professional virtues we believe are necessary to a lawyer's identity, list the
most common challenges faced by lawyers and law students in developing their
professional identities, and suggest practical ways that law students can begin to
develop the necessary virtues. The book also includes exercises and discussion
prompts. We designed the book to be used in both stand-alone courses on
professional identity and as a supplement in other courses.
We recognize that few law professors have the luxury of a required threecredit course in the first-year curriculum devoted to professional identity. But we
believe that there are lessons in our experience for anyone who teaches
professional identity anywhere in the law school curriculum. In this article, we will
elaborate on what we mean by a virtue ethics approach to professional identity
(Part II), describe our course (Part III), and suggest some ways that others might
use what we have learned in other types of courses (Part IV).

4

One theologian who was influential to us was William F. May, particularly his BELEAGUERED

RULERS: THE PUBLIC OBLIGATION OF THE PROFESSIONAL (2001).
5 We recommend particularly ALASDAIR MACINTYRE, AFTER VIRTUE: A STUDY IN MORAL THEORY
(3d ed. 2007) and ARISTOTLE, NICHOMACHEAN ETHICS (C.D.C. Reeve trans., 2014).

e.g., Muriel J. Bebeau, Promoting Ethical Development and Professionalism: Insights from
Educational Research in the Professions, 5 U. ST. THOMAS L. J. 366,379-381 (2008).
6 See,

7 See generally RICHARD M. RYAN AND EDWARD L. DECI, SELF-DETERMINATION THEORY: BASIC
PSYCHOLOGICAL NEEDS IN MOTIVATION, DEVELOPMENT AND WELLNESS (2017).
8 PATRICK EMERY LONGAN, DAISY HURST FLOYD, TIMOTHY W. FLOYD, THE FORMATION OF
PROFESSIONAL IDENTITY: THE PATH FROM STUDENT TO LAWYER (2019).
'

We describe the components of the course later in this article. For a more detailed description, visit

https://law.mercer.edu/academics/centers/clep/education.cfm.
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PROFESSIONAL IDENTITY AND VIRTUE ETHICS
A. Definition of Professional Identity

We define professional identity as a deep sense of self in the role of
attorney. Students come to law school with different senses of themselves in the
roles they already have in life, as a friend, as a son or daughter, etc. We teach them
that, in this new role as lawyers, they will develop a sense of who they are, and
they will need to integrate that sense of self with their existing identities.
Students will develop a professional identity one way or another, and not
all professional identities are created equal. We have known lawyers whose
professional identities were corrosive to the profession and to themselves, such as
a lawyer who might say that his or her sense of self is that they "take no prisoners,"
or "win at all costs." We want our students to develop professional identities that
will enable them to be good lawyers, help others, and find fulfillment in their
vocation. That is where virtue ethics comes in.
B. Virtue Ethics and the "Ideal Lawyer"
Virtue ethics starts with an ideal. One can imagine the ideal doctor, or the
ideal teacher, or the ideal soldier and the character traits each would exhibit. For
example, an excellent doctor would have compassion. The best teachers are
patient. Good soldiers are brave. It is through the acquisition, cultivation, and
habitual deployment of these traits - these virtues - that one moves closer to the
ideal. This is simple enough for students to grasp, especially when using examples,
such as doctors, about whom they have formed some vision of an ideal. Most
students, however, have not had enough exposure to lawyers to have any good
instincts about what virtues a good lawyer needs.
What virtues does the ideal lawyer possess? There is remarkable
consensus within the legal profession about that. Since the 1980s, dozens of bar
committees, court commissions, and other organizations have set forth in various
rules, codes, and creeds how lawyers should conduct themselves in order to be
"professional." We studied those and extracted from them six virtues that every
good lawyer needs.
The first five are: (1) competence (excellence) in the craft of lawyering,
which includes knowledge, skill, diligence, and judgment; (2) fidelity to the client,
including confidentiality, communication, and loyalty; (3) fidelity to the law,
which includes not assisting clients with crimes or frauds as well as compliance
with the limits of proper advocacy; (4) public spiritedness, including providing
equal access to justice for all, representation of unpopular causes and clients, and
self-regulation in the public interest; and (5) civility, which includes courtesy,
cooperation, and truthfulness. These traits clearly emerge from the rules of conduct
and the codes and creeds of professionalism. The ideal lawyer will have these
virtues.
There are two subtleties to be recognized right away. The first is that one
can have too much of a particular virtue in a particular situation. The classic
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example is the soldier who faces overwhelming odds but deploys only courage.
Too much courage is foolhardiness. The same thing can happen to a lawyer. A
lawyer who deploys too much civility might sacrifice a client's legitimate
objectives. The virtue of civility becomes servility. Virtues must be deployed in
the right amounts for different situations.
The second subtlety is that sometimes virtues will conflict. For example,
a good friend possesses the virtues of honesty and tact. When that person is called
upon by a friend to comment on the tastiness of a barely edible homecooked meal,
it will be impossible to be both completely honest and completely tactful. In a
professional context, a lawyer might be tempted to withhold a document in
discovery, ostensibly in service to fidelity to the client, but potentially in violation
of fidelity to the law.
The need to deploy the right amount of the virtues and the possibility of
conflict among the virtues brings us to the need for a sixth virtue: the "master
virtue," practical wisdom.' 0 Practical wisdom allows one to adapt the general to
the particular, to choose to deploy the right amount of each virtue in the right way
for that particular situation. The professionalism codes and creeds consistently
refer to practical wisdom, sometimes using the simpler term "judgment," and the
ideal lawyer could not hope to function in a complex world without it.
There is one final note about our virtue ethics approach. The first five
virtues are distinctive lawyer virtues, and the sixth is the master virtue upon which
the effective use of the other five depends. But a lawyer's professional identity
relies upon other virtues that are not distinctive to lawyers." Therefore, our model
of the six virtues assumes that the lawyer will also possess important personal
virtues and will integrate those virtues with the five distinctive lawyer virtues, all
to be integrated by the master virtue of practical wisdom. In working with students
on professional identity formation, we have found that we focus more heavily on
the professional virtues than the personal virtues in the first year because the
students are being introduced to the professional virtues for the first time.
However, in using a virtue ethics approach with advanced students, we are able to
have more robust discussions of the personal virtues and the challenges of
2
integrating the personal and professional.'
III. MERCER LAW SCHOOL'S FIRST-YEAR COURSE ON

PROFESSIONAL IDENTITY
Our first-year course has many moving parts. We are trying to answer
three big questions about professional identity - what kind of professional identity
should a lawyer have; why would anyone strive to have such an identity; and how
10

For a modern exposition of the virtue of practical wisdom, see BARRY SCHWARTZ AND KENNETH

SHARPE, PRACTICAL WISDOM: THE RIGHT WAY TO DO THE RIGHT THING

(2010).

" For an excellent treatment of the personal characteristics of good lawyers (such as empathy,

courage,

O.

and willpower) see DOUGLAS
LINDER AND NANCY LEvIT, THE GOOD LAWYER: SEEKING
QUALITY IN THE PRACTICE OF LAW (2014).
12 For a discussion of personal virtues and the lawyer's professional identity, see Timothy W. Floyd,

Moral Vision, Moral Courage, and the Formation ofthe Lawyer's ProfessionalIdentity, 28 Miss. C.

L. REv. 339 (2009).
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can one deploy professional identity in complex situations? We advocate for a
particular kind of professional identity by linking the six virtues to the public
purposes of lawyers. We address motivation by exposing the students to the
intrinsic rewards of the right kind of professional identity development. And we
work through problems and exercises to get the students started on implementing
their professional identities in the face of complexity. These are ambitious goals,
and each part of the course is designed to accomplish one or more of them.
A. Introductory Lectures
We begin the course with a series of lectures that equip the students with
the basic structure, vocabulary, and foundational knowledge they will need in the
other parts of the course. These lectures largely track chapters in our book. They
introduce the students to virtue ethics and cover the six virtues in depth. We explain
why it is so important for clients, the courts, and the public that lawyers acquire
and deploy them - why the virtues matter to others. The lectures also introduce the
students to why it will matter to them personally if they develop a professional
identity that internalizes the six virtues. We expose them to research that links the
six virtues to a lawyer's sense of satisfaction and fulfillment in the profession.
Finally, the lectures touch on some of the obstacles they will encounter as they try
to deploy the virtues in practice, and we begin introducing the students to strategies
for overcoming those obstacles and implementing an internalized commitment to
their professional identities.
B. Small Group Discussions of Problems and Readings
After the first few introductory lectures, we begin a series of weekly
section meetings. At Mercer, each entering class is divided into sections of
approximately twenty-five students. By the time we encounter them for their
course on professional identity in the second semester of the first year, the sections
usually have formed into cohesive and mutually supportive groups. The small size,
and sense of trust, are important to the success of the section meetings in the
professional identity course.
Each section meets once per week for nine weeks for discussions led by
one or more of us. In preparation for each meeting, the students meet in smaller
"working groups" of three or four to prepare for the section meeting. The working
groups ensure that every student comes to the class prepared to deal with the
week's problem. Students report that these working group meetings are often lively
and instructive experiences.13
The first two section meetings are essentially "warm-up" exercises in
which the students read about lawyers who may or may not have deployed the right
virtues in particular situations. The students are able to "sit outside" the problems
and use their new-found vocabulary about professional virtues to critique or praise
the lawyers' conduct. We also begin in these first two weeks to explore motivations
13 We solicit detailed feedback from the students at the end of the semester on the course overall and
its various components.
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- for example, what could have caused a prosecutor to fail to fulfill a duty to turn
over exculpatory evidence to a defendant.
The next two discussions are more challenging. Students move into "role,"
first as members of the State Bar of Georgia Board of Governors deciding issues
about pro bono matters and access to justice, and then as members of the Board to
Determine Character and Fitness, voting on applicants to the bar who present
various issues. Here, we challenge the students to act with the virtue of public
spiritedness. In our experience, students begin to appreciate the significance of the
virtues and the difficulty of deploying them when they are first put in role and
pretend to be lawyers; they can no longer sit back passively as students.
The next four section meetings involve our "practical wisdom exercises."
These problems build in complexity and call upon the students to chart a course in
circumstances where more than one virtue is relevant, where the virtues might
conflict, and where there is uncertainty. Students cannot do that without using the
"master virtue" of practical wisdom, and these problems require them to practice
doing so. For example, in one problem a defense lawyer must decide whether to
inform opposing counsel in a personal injury case that the plaintiff has a serious
injury unknown to the plaintiff.14 All of these problems require the students not
only to know the virtues but also to recognize conflicts among them and obstacles
to their implementation while they devise and argue for the wisest action. Although
there are certainly some wrong answers, there is never one "right" answer. Many
students find this kind of exercise initially uncomfortable. This is where the closeknit nature of the sections is important, because undertaking these exercises with
trusted classmates is easier than it would be with strangers.
The final section meeting is a more traditional classroom discussion of a
required reading. For the last few years, we have had the students read Bryan
Stevenson's Just Mercy and have asked them to discuss the book in light of what
they have learned about professional identity, with particular focus on their roles
in addressing systemic injustice. As a "capstone" to this part of the course, we have
found that Just Mercy works very well.15
The section meetings in many ways are the heart of our course. The
students must apply what they have learned about the six virtues to concrete
situations. They must encounter and seek to overcome obstacles to becoming the
kind of lawyer they hope to be. They learn that not everyone approaches issues the
same way. It is hard work, and the students do not always leave happy. But we
often observe them continuing to discuss the problems with their classmates as
they are leaving class, and that is when we know we are making progress.

14 The problem is based upon the famous case of Spaulding v. Zimmerman, 236 Minn. 346, 116
N.W.2d 704 (1962). For a detailed discussion of the case and its fascinating backstory, see Timothy
W. Floyd and John Gallagher, Legal Ethics, Narrative, andProfessionalIdentity: The Story ofDavid
Spaulding, 59 MERCER L. REV. 941 (2008).

1s BRYAN STEVENSON, JUST MERCY (2015).
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C. Reflective Writing Assignments
Our students also complete a series of thirteen weekly writing
assignments. Their responses are posted online and are available to us and to their
classmates. Many require the students to reflect on the problem from the week
before, on their working group discussions, and on the section meetings. Others
provide prompts to which the students must respond. For example, we ask the
students early in the semester to reflect on their own personal values and to
describe how those values mesh with the six virtues of the professional lawyer. It
is crucial to require the students to slow down and reflect upon what they are
learning. They have many demands on their time, and in a pass/fail class like ours
the temptation to rush through the assignments will be too great if we do not force
them to reflect. Once the students commit to the exercise, however, the results can
be astounding. The student's growing understanding of professional identity
becomes obvious as the semester progresses.
D. Exposure to Exemplars
Reading, discussing and writing about professional identity is crucial, but
we have also found that exposing the students to exemplars is powerful
reinforcement of the lessons in the books and the classrooms. We do this in two
ways. First, we bring in a series of lawyers and judges to be interviewed in front
of the class about their lives and careers, with enough time for students to ask
questions and introduce themselves personally. This is our "Inside the Legal
Profession" series. The guests represent a cross-section of the profession and are
also diverse in terms of race, gender, sexual orientation, and age. Most of the
interviews are recorded and uploaded to YouTube. 16
The second way in which we expose students to exemplars is that we
assign each working group to meet in person off campus with a local lawyer or
judge near the end of the semester. The mission is to discuss life in the law,
including the joys and challenges of different parts of the profession. The
interviews are scheduled for one hour each but often last much longer. Students
frequently report that this is their favorite part of the course. The lawyers and
judges often comment on the high quality of the discussions.
The importance of exemplars cannot be overstated. Our students respect
their professors, but few want to be professors. They want to be lawyers, and they
are hungry for direct contact with people who are living the lives they are trying to
envision for themselves. Especially after engaging in difficult discussions of the
obstacles to the cultivation and deployment of the right kind of professional
identity, students often find these meetings refreshing and inspirational. A happy
and fulfilling life in the law seems more attainable because they have met with
someone who has done it, and students also report that they have felt personally
16

In 2014, Mercer Law School received the E. Smythe Gambrell Professionalism Award from the

American Bar Association Standing Committee on Professionalism for this part of our first-year
course. You can read a description the project and link to dozens of the interviews at
https://law.mercer.edu/academics/centers/clep/inside-legal-profession/.
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welcomed into their new profession by the willingness of lawyers to spend time
with them and offer to help them in their development.
E. A Final Word About the Course
As we noted above, every part of our course serves one or more of our
purposes. The lectures provide knowledge about what a lawyer's professional
identity should be and motivation to cultivate such an identity. The section
meetings reinforce the virtues and equip the students to overcome obstacles and
implement their professional identities. They also provide practice for exercising
the master virtue of practical wisdom. The reflective writings help the students to
internalize the virtues, while the exemplars deepen their understanding of
professional identity and provide further motivation. We are grateful for the
opportunity to teach a required first-year course focused on virtue ethics and
professional identity, but we have learned that the lessons from the course are
adaptable to other parts of the law school curriculum. We next turn'to that subject.
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IV. VIRTUE ETHICS, PROFESSIONAL IDENTITY, AND THE LAW

SCHOOL CURRICULUM
A virtue ethics approach to professional identity is effective in the
following parts of the curriculum: professional development courses and
programs, professional responsibility, experiential learning, civil procedure,
criminal law, and upper-level seminars.' 7
.

A. Professional Development Courses and Programs

The Holloran Center for Ethical Leadership in the Professions at the
University of St. Thomas School of Law tracks law school courses and programs
that require students to engage with issues of professional identity or professional
values.18 As of May 2020, the list included forty-four courses for credit and
eighteen courses that were required but offered no academic credit.
There is much variety among these courses and programs, but there are
several features that are fairly common. Many assist students in the job search
process. Some help students find personal fulfillment in the profession. Many
emphasize the development of basic lawyering skills, such as client interviewing
and counseling. A few present the students with ethical dilemmas, while some seek
to help new law students learn how to succeed academically in law school.
Programs and courses with one or more of these components would all benefit
from a virtue ethics approach to professional identity.
1.

Securing Employment

A common goal of professional development courses and programs is to
students find jobs. A virtue ethics approach would support this goal by
the
help
helping students understand which character traits, or virtues, will make them
attractive candidates for employers.
The Foundations for Practice Project of Educating Tomorrow's Lawyers
(ETL) surveyed over 24,000 lawyers and asked them what skills, competencies,
and characteristics new lawyers need. 19 For law students who want to be attractive
candidates, this survey is a gold mine, a crisp glimpse into the minds of lawyers
who may be evaluating whether the students have what it takes to succeed right
out of law school.

17 There are doubtless other courses that can benefit from virtue ethics; these are the courses in which
benefits are most apparent to us based upon our own experiences.
the
18
For descriptions of the courses and programs, see Law School ProfessionalDevelopment Initiatives

in

the
First
Year,
U.
ST.
THOMAS,
https://www.stthomas.edu/hollorancenter/resourcesforlegaleducators/professionaldevelopmentdatab
ase/ (last visited Aug. 6, 2020).
19

Alli Gerkman & Logan Cornett, Foundationsfor Practice: The Whole Lawyer and the Character

Quotient,
IAALS
1,
3
(July
https://iaals.du.edu/sites/default/files/documents/publications/foundations_for
yercharacterquotient.pdf).

26,

2016),

practice-whole_law
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Most lawyers reported that new lawyers should have particular character
traits - in other words, virtues. Consider the twenty foundations most often listed
as necessary right away. The only purely legal skill is the ability to research the
law.20 Only four are explicitly taught in law school: confidentiality, legal research,
writing professionally, and speaking professionally. All the rest are character traits
or habits: arriving on time, honoring commitments, integrity and trustworthiness,
treating others with courtesy and respect, listening attentively and respectfully,
responding promptly, diligence, strong work ethic, attention to detail,
conscientiousness, common sense, intelligence, taking individual responsibility,
emotional regulation, strong moral compass, and tact and diplomacy. To be
attractive candidates, students need to know what these virtues are and receive
guidance about how to demonstrate them in the job search process. As the ETL
study shows, students in the job market sell a professional identity made up of
certain virtues. Students will benefit if they see it that way.
2.

Finding Fulfillment in the Practice

For those courses and programs that seek to help the students find
fulfillment as a lawyer, virtue ethics has much to say. The bedrock purpose of
virtue ethics is to examine what enables a person to achieve a state of personal
flourishing through the habitual exercise of virtue. Using virtue ethics helps
students understand how to flourish in the practice of law. Many students find the
answer initially surprising, because flourishing has less to do with the external
signs of success and more with the intrinsic rewards of practicing in a particular
way.
Alasdair MacIntyre, a moral and political philosopher, has written
extensively about virtue ethics in the modern world, including in the context of
what he calls "practices." 2 1 A practice is any complex activity whose practitioners
define what it means to be good at it.22 Law meets this definition. The profession
has set forth in its rules of conduct and professionalism codes and creeds what it
means to be a good lawyer. Law is therefore a "practice" by MacIntyre's definition.
What does this have to do with fulfillment as a lawyer? There is a subtle
but profound connection between a professional identity that incorporates the
virtues of the good lawyer and flourishing in the practice. MacIntyre distinguishes
between the "external goods" one derives from a practice and "internal goods" that
may flow from it.2 3 External goods are things outside the practice itself, such as
money or fame, which can be attained in any number of ways. They are extrinsic
to the practice. In contrast, internal goods are intrinsic to the activity, in that they
flow from how one practices.24 According to MacIntyre, the only way to obtain the
"internal goods" is to live up to the highest standards of the profession. In simpler
terms, practicing law the right way brings its own intrinsic rewards. The cultivation
20 See Allie Gerkman, Director of Educating Tomorrow's Lawyers, PowerPoint presentation on

Foundationsfor Practice(2016) (on file with authors).
21 MACINTYRE, supranote 5, at 174-75.
22 Id. at 175.
23 Id. at 176.
24
Id. at 178.
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and deployment of lawyerly virtues is how one flourishes in the practice of law.
That is a lesson in modern virtue ethics.
As we noted, this emphasis on the intrinsic rewards of how one practices
rather than the extrinsic rewards of what one earns from the practice initially
surprises some students. But McIntyre's approach is supported by empirical
evidence. Professors Larry Krieger and Kennon Sheldon conducted studies of
lawyers and law students. They showed strong correlations between well-being
and intrinsic motivations. Lawyers who were intrinsically motivated were more
fulfilled in the practice.25 Law students who lost intrinsic motivation in the
maelstrom of the external goods of law school - grades, Law Review, etc.
reported a decline in their sense of well-being.2 6 Just as virtue ethicists would
predict, lawyers and law students were more likely to flourish when they focused
on obtaining the intrinsic "internal goods" of the practice than when they sought
fulfillment in the extrinsic rewards of their work.
A professional development course or program that wants students to find
fulfillment in the profession would do well to draw attention to this connection
between professional identity and flourishing as a lawyer. If MacIntyre is right
and Krieger's and Sheldon's work is strong evidence that he is - then the surest
path to fulfillment in the law is to identify the virtues that the profession itself says
are needed and to internalize them as part of one's professional identity.
3. Skills
Many of the professional development courses and programs include some
introductory instruction in "lawyering" skills. Of course, every law student needs
instruction in these techniques in order to be competent. But at a deeper level, basic
skills training has the potential to do more than that for the development of
professional identity by infusing such training with virtue ethics.
For example, consider some of the basic lessons of client interviewing.
Students need to learn to ask open-ended questions, to listen actively, and to
reassure the client to speak freely. But why are these techniques so important? The
answer is the lawyer's duty to. act with fidelity to the client - to learn about the
client's situation in sufficient depth to help the client achieve the client's lawful
objectives. A lawyer cannot be faithful to a client if the lawyer doesn't seek or
listen to the client's story. Nor can a lawyer do so if clients are so intimidated by
the circumstances that they hold back. Good interviewing skills enable the lawyer
to act with fidelity to the client.
The infusion of virtue ethics into basic skills training is a matter of context.
Where does technique fit into the larger picture of the lawyer's roles as a
representative of a client and an officer of the court? The vocabulary and structure
afforded by virtue ethics provides that bigger picture.
Lawrence S. Krieger and Kennon M. Sheldon, What Makes Lawyers Happy? A Data-Driven
Prescriptionto Redefine ProfessionalSuccess, 83 GEO. WASH. L. REv. 554, 579-580 (2015).
26 Kennon M. Sheldon and Lawrence S. Krieger, Does Legal EducationHave Undermining Effects
on Law Students? Evaluating Changes in Motivation, Values, and Well-Being, 22 BEHAv. Sci. & L.
25

261, 272 (2004).
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4. Ethical Dilemmas
A handful of professional development courses and programs include
practice in the resolution of ethical dilemmas. In our experience such discussions
are largely fruitless without the kind of structure and vocabulary that virtue ethics
can provide. For several years, we conducted a discussion of a complex ethical
dilemma with the entering class during orientation. The students had no training in
professional identity. We accomplished little. However, at the end of the first year,
we used the exact same problem. After those same students had completed a
semester of training about virtue ethics and professional identity, they engaged in
rich, informed discussions. They spoke of fidelity to the client and the law and took
into account a desire to display civility to opposing counsel. They employed
practical wisdom. These were fruitful discussions, and exposure to virtue ethics
made that possible.
5. Academic Success
A number of these courses and programs also seek to help students
develop the necessary study skills and habits for academic success in law school.
A virtue ethics approach to professional identity development would serve this
purpose well and bring some collateral benefits. Just as one can identify the virtues
of an ideal lawyer, one can do the same for an ideal law student. We listed some
of them in our book: "[g]ood law students are punctual, diligent, prepared, honest,
cooperative, courageous, respectful, and resilient (among other things)."27
Importantly, it is the cultivation of these qualities as habits that will lead to their
regular deployment in school and to success. That is virtue ethics in operation. The
explicit use of virtue ethics would help students see themselves as the kinds of
students who have the traits and habits needed to succeed in law school.
The collateral benefit of using virtue ethics in this context is that it is an
exercise in identity formation. Upon learning what virtues it takes to be a good law
student, students can commit to forming their identities as law students in ways
that promote the purpose of being a law student - to prepare for a successful and
fulfilling career in the law. That identity formation occurs in an immediate context
as a student rather than the (seemingly) far off context of being a lawyer. A student
who grasps the need to form a particular kind of "law student identity" will be
much further along the path to appreciating what it means to cultivate a
professional identity and why it is important to do so.
B. Professional Responsibility
The Professional Responsibility course (commonly known as "PR") is
another place in the curriculum that would benefit from a virtue ethics approach.
The course is in some ways similar to other doctrinal law school courses. But it is
different in one crucial respect. In PR, we are trying to equip our students not only

27 LONGAN, FLOYD, & FLOYD, supra note 8, at 19.
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to know and think, but also to act. We want our students to take what they know
and conduct themselves in ways that conform to the rules and norms of the
profession. Virtue ethics can help with that.
1. The Capacities Necessary for Professional Conduct
Because we are training students to act in certain ways, we draw upon
lessons of moral psychology to explain why a virtue ethics approach should be a
supplement to the traditional PR course. The Four Component Model of Morality
posits that four conditions must exist for moral action. 8 Those conditions are: (1)
one must discern when a situation has a moral component; (2) one must be
motivated to resolve the situation in a moral way; (3) one must be able to reason
about the relevant moral standards; and (4) one must be able to implement the
decision.2 9 The absence of any of these capacities can lead to a failure of moral
action.
Lawyers need these same four capacities in order to engage in professional
conduct. The lawyer must be able to discern when an issue of professional conduct
is present. The lawyer must be motivated to act in a professional way. The lawyer
must also be able to reason about the situation and decide upon a course of action
that conforms to the lawyer's professional duties. And the lawyer must have the
capacity to implement the decision.
2. PR and the Capacity to Recognize Issues of Professional Conduct

-

The typical upper-level PR course does not include instruction in virtue
ethics, but it nevertheless will usually do a good job of alerting students to issues
of professional conduct. The virtues of the professional lawyer, as we have defined
them, mostly fit nicely into the usual coverage of the PR course. The connections
between the six virtues of the professional lawyer and the rules of conduct will be
obvious to any teacher of legal ethics. Competence, including diligence, is required
by Rules 1.1 and 1.3 of the Model Rules of Professional Conduct. Many rules
reflect the duties of fidelity to the client, including communication (1.4),
confidentiality (1.6), and loyalty (1.7 - 1.12). Fidelity to the law appears, among
other places, in Rule 1.2(d) (no assistance with crimes or frauds) and Rules 3.1
3.9 (special duties of advocates). Civility does not have its own rule, although the
Model Rules allude to it in the Preamble, in comments 1 and 3 to Rule 1.3, in Rule
4.1(a), and in Rule 8.4(e). Public spiritedness appears in Rule 6.1 (pro bono
service) and 6.2 (acceptance of court appointments). Practical wisdom also is not
explicitly required by the rules, although Rule 1.1 's requirement of "skill" as part
of competence should include good judgment.
Other doctrines commonly taught in PR also relate to the six virtues. Legal
malpractice usually involves allegations regarding competence. Breach of
fiduciary duty raises issues of fidelity to the client. Ineffective assistance of counsel
relates to both competence and fidelity to the client. Disqualification law usually
28 Bebeau, supra note 6, at 392-93.
29 Id

658

UMKC LAW REVIEW

[Vol. 89:3

involves issues of fidelity to a client or a former client and sometimes involves
fidelity to the law.
A typical PR course will likely do a fine job of equipping students with
the capacity to recognize an issue of professional responsibility, with or without
instruction explicitly in virtue ethics and professional identity. However,
development of the other three capacities necessary for professional conduct will
benefit greatly from such instruction.
3. PR and Motivation
The Four Component Model teaches that, in order to act in an appropriate
way, it is not enough to know what you should do. You must also be motivated to
do it. A conventional PR course does not provide sufficient motivation for students
to do the right thing. Virtue ethics and professional identity explicitly address this
capacity.
The primary motivation provided in PR for professional conduct is fear.
The lessons go like this: A lawyer should follow the rules in order to avoid
discipline. A lawyer should be competent and faithful to a client in order to not be
sued for malpractice and breach of fiduciary duty. A lawyer should provide
competent and unconflicted assistance to a criminal defendant, because a finding
of ineffective assistance would be professionally embarrassing. A lawyer should
abide by the doctrines of disqualification law because being disqualified can be
expensive and can damage relationships with clients. The central message on
motivation is to behave or suffer the consequences. The problem is that the rules
and the other doctrines taught in PR are riddled with problems of enforcement.
Discipline will occur only if a violation of the rules is detected. Most serious
discipline results from conduct that cannot be hidden, such as theft of client funds,
abandonment of clients, and criminal convictions. Other violations are much
harder to detect. Overbilling, when done carefully, is virtually undetectable.
Improper coaching of a witness occurs in private. As to potential civil liability, a
lawyer can commit malpractice and breach of fiduciary duty and suffer no
consequences unless the misconduct causes enough damage to warrant a civil suit.
Similarly, ineffective assistance is ignored if evidence of the client's guilt is
overwhelming.
The bottom line is that lawyers can often get away with conduct that
violates the doctrines they learned in PR. If there is not much to fear, where is the
motivation to abide by the rules and norms of the profession?
One of the lessons of virtue ethics is that the motivation can originate from
a source other than fear, which is an extrinsic motivation. Instead, motivation can
come from an intrinsic motivation to be a particular kind of person as a lawyer,
one who habitually employs the six virtues. That is how, in MacIntyre's modern
formulation of virtue ethics, one achieves the internal (intrinsic) goods of a
practice. That is how one finds deep fulfillment in the practice of law. Using virtue
ethics in PR enables us to supply the missing motivation piece by alerting the
students to the proposition that, by conducting themselves in accordance with the
highest standards of the profession, they can support their own well-being and
sense of fulfillment as lawyers.
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4. PR and Reasoning and Implementation
Students in PR learn the rules, but knowing the rules is not enough to
ensure professional conduct. Many of the rules require discretion. For example, a
lawyer may reveal a client's confidential information if the lawyer believes doing
so is reasonably necessary to prevent reasonably certain death or substantial bodily
harm. In such discretionary circumstances, professional conduct is about what the
lawyer shoulddo rather than what a lawyer must or must not do. Knowing the rule
and being motivated to do the "right" thing are not enough. The lawyer must be
able to figure out what to do and how to do it. This is where virtue ethics can help.
That process of reasoning to a decision and planning for implementation require
the master virtue of practical wisdom. Practical wisdom allows a lawyer to exercise
discretion when multiple professional and personal values are relevant and perhaps
in conflict and when there is irreducible uncertainty about the consequences. If a
PR professor wants to move beyond making sure that students understand their
options and help the students prepare to exercise good judgment, attention to
practical wisdom is essential.
For example, in our first-year course, we discuss a problem involving a
"scrivener's error." A lawyer represents a client who reluctantly agrees to a clause
in a contract. The opposing lawyer drafts the contract, but the clause is
inadvertently omitted. The lawyer notices the omission and has to decide what to
do. Unless having the client sign the contract as written would somehow be
fraudulent, the lawyer has choices. The ABA has said that the lawyer should (not
must) alert the other lawyer to the mistake and need not tell her client.30 Thus, the
lawyer could either tell the other lawyer and never tell her client, or tell the other
lawyer and then tell her client. The lawyer could talk to the client first and take the
chance that the client would want to sign the contract without alerting the other
side. The problem has the additional complication that the other parties to the
contract are the client's brothers. The rules of conduct are relevant but do not
dictate a result.
This is a problem in practical wisdom. Fidelity to the client might
influence the lawyer to tell the client first. Civility, or a desire to have a certain
reputation in the legal community, might push the lawyer to alert her opposing
counsel. The lawyer's personal views on the propriety of taking advantage of
another's mistake or the unseemliness of squeezing every advantage from the
brothers may be relevant. The lawyer does not know how the client will react and
must contemplate the possibility that the client will want to do something the
lawyer thinks is unwise or repugnant.
As our students work through the problem, they have to practice the
reasoning and the implementation that are crucial to professional conduct. They
have to reason to a decision about what to do, and in what order to do it. Perhaps
they reason that talking to the client first is the wisest course. Having made that
decision, they must have a plan of implementation. They must decide whether to
30

ABA Comm'n on Ethics & Prof' Responsibility, Informal Op. 86-1518 (1986) (discussing notices

to opposing counsel for inadvertent omissions of contract provisions).
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try to influence the client and, if so, what arguments to make. They must prepare
for questions or instructions the client may give and be ready to respond. They get
an early taste of what it takes to engage in professional conduct when they have
discretion in a complex and uncertain situation.
A conventional approach to PR helps students know what the law is. But
all of the other capacities needed for appropriate action - motivation, reasoning
and implementation - require more than mere knowledge. Virtue ethics and
professional identity can help fill those gaps.
C. EXPERIENTIAL LEARNING
For several decades, law schools have offered an increasingly diverse
array of experiential education courses. Accreditation standards now require that
every law student take at least six credits of such courses, which include clinics,
field placements (usually referred to as extemships), and simulation courses. The
essential element of an experiential course-what makes the course experientialis that students perform in the role of a lawyer.3' These courses are the primary
vehicle in the law school curriculum for learning valuable professional skills and
often reinforce what students learn in other courses such as evidence and criminal
procedure. But for present purposes the crux is that experiential courses provide
rich opportunities for students to begin to develop their professional identities.3 2
Clinic and externship teachers have developed a rich pedagogy to further
the goals of experiential education, including the cultivation of professional
identity. Essential aspects of the pedagogy include: (1) performance of lawyering
tasks, under supervision and with constructive feedback; (2) reflection on students'
experiences and observations, including both individual reflection in journals and
guided group reflection in settings such as case rounds; (3) self-directed learning,
including students' taking responsibility for their own learning, establishing
individual learning goals, and learning how to learn from experience; and (4)
collaboration with others. 33 There is great potential in each of these techniques for
virtue ethics to help students cultivate the right kind of professional identity.
1. Performance in Role
In an experiential learning setting, students try to do what lawyers do:
receive feedback, and then try to improve the next time. Consider these examples.
A student in an experiential learning setting might conduct a cross-examination.
The feedback could include that the student should have asked more closed-ended
" See STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF LAW SCH.

§ 304 (AM. BAR Ass'N
2019), available at https-/www.lawschooltransparency.com/documents/cites/2019-2020-abastandards.pdf.
32 For a more thorough discussion of teaching professional identity in an experiential course, see
DAISY HURST FLOYD & TIMOTHY W. FLOYD, ProfessionalIdentity andFormationin LEARNING FROM
PRACTICE: A TEXT FOR EXPERIENTIAL LEGAL EDUCATION 685-698 (Wortham, Scherr, Maurer, and

Brooks, 3d ed. 2016).
3 See generally Chapter Five: Best Practicesfor Experiential Courses, in BEST PRACTICES FOR
LEGAL EDUCATION: A VISION AND A ROADMAP 121-150 (Roy Stuckey, et al 2007).
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questions. The lesson for the student at one level is that this particular crossexamination would have been better if the student had employed basic trial
techniques. Lesson learned'- so far, so good.
But if the critique adds virtue ethics to the equation, a basic lesson in
technique becomes an exercise in professional identity development. The deeper
lesson from this exercise is not that this cross-examination could have been better
but that all future cross-examinations will be better if the student cultivates good
habits of preparation and execution. Aristotle observed that good habits are
essential to cultivating virtue. 34 It is not enough to learn at the cognitive level how
one should perform a particular act. To approach excellence, one must habitually
employ the right techniques. As Will Durant famously summarized the
Aristotelian position: "We are what we repeatedly do. Excellence then, is not an
act, but a habit."35 There is an opportunity here to help the student appreciate the
need to cultivate a habit of excellence.
Consider another example. The student conducts an initial client interview
with his head down and ignores all parts of the client's story that are not strictly
"legal." The critique would include that next time the student should make eye
contact and listen to the client's concerns. But beyond these basic instructions lies
a deeper lesson, one that comes from virtue ethics. The student needs to cultivate
a particular kind of habit of the mind, a fiduciary disposition to approach every
client encounter with the goal of being empathetic and helpful. Each time a student
takes this approach, the student is deploying the virtue of fidelity to the client.
Habitually doing so is how that virtue becomes a part of the student's professional
identity.
2. Reflection/Observation
Reflection is a central feature of most experiential courses. Students
typically perform a task or observe an experienced practitioner and then reflect
upon it, in class or in a journal. Reflection sharpens focus, improves memory, and
clarifies the lessons that one might learn from the experience or observation.
Reflection is also crucial to the cultivation of professional identity, and the use of
virtue ethics can help this process.
Consider first a student's reflections on performance of a task. Guided
reflection can push students to examine their performance critically and in depth.
36
Research shows that people do not improve through repeated experience alone.
They improve only if they reflect upon their experiences, then use that reflection
to improve the next time they do something. In a repeated cycle of reflection and
improved action, we become better at what we do; we develop the right kinds of
habits. Reflection not only helps to improve upon actions that did not go well; it is
3 Michael W. Austin, The Habit Model of Moral Development, PSYCHOLOGY TODAY, Nov. 14,
2014 (https://www.psychologytoday.com/us/blog/ethics-everyone/201411/the-habit-model-moraldevelopment).
35 WILL DURANT, THE STORY OF PHILOSOPHY 61 (1926).

See, e.g., DONALD A. SCHON, THE REFLECTIVE PRACTITIONER: How PROFESSIONALS THINK IN
ACTION (1984). Schon's book is the ground-breaking and widely influential work on the importance
36

of reflection for professionals.

662

UMKC LAW REVIEW

[Vol. 89:3

just as important to note what went well and why, and to repeat those successful
actions. In other words, reflection on performance is part of the development of
habits of excellence as a part of professional identity.3 7
Now consider reflection on observations of others. This is an unparalleled
opportunity to identify how the best lawyers handle themselves in difficult
situations. By careful observation, students learn to identify the characteristics or
traits of the best lawyers. Emphasizing the characteristics of a good lawyer
inevitably leads students to reflect upon the kind of lawyer they want to be - and
that is reflection on professional identity. Because all Mercer students have the
background in virtue ethics from our first-year course, especially the vocabulary
and structure of the six virtues, these reflections in our experiential courses are
much more focused and meaningful than they otherwise would be.
Guided reflection in an experiential learning course serves other purposes
related to professional identity. Most importantly, reflection fosters selfawareness. As we have noted, students are forming their professional identities all
along the way, and we believe that it is important for the process to be intentional.
Students in an experiential learning course are seeing and feeling for the first time
what it will be like to be a lawyer rather than a student. That provides an ideal time
for them to overtly grapple with hard questions of professional identity, such as:
Who am I? What is my purpose in the world? How do I integrate my personal
values with my professional identity? Why is this a worthwhile way to spend my
life? 38 Using virtue ethics, we can guide and structure these reflections to motivate
the students to make the choice to cultivate the right kind of professional identity.
We can emphasize that true fulfillment and happiness come from intrinsic
satisfaction rather than external rewards, in contrast to law school culture that
values competition and the prizes that go to the "winners." As we have noted,
virtue ethics teaches (and positive psychology supports) the proposition that such
intrinsic satisfaction comes from practicing in accordance with the highest
standards of the profession - in accordance with the virtues that should be parts of
their professional identities. These guided reflections help focus the students on
the important question of why they should work so hard on developing their
professional identities.
3. Self-Directed Learning
In clinics and externships, students are responsible for their own
to a greater degree than in other courses. Many clinic and externship
require students to create individualized learning goals, which requires
assess their strengths and weaknesses, determine what they hope to

learning
courses
them to
learn or

For an excellent resource on teaching reflection to students in experiential courses, see Alexander
Scherr & Margaret Martin Barry, Reflection and WritingJournals, in LEARNING FROM PRACTICE: A
TEXT FOR EXPERIENTIAL LEGAL EDUCATION 203, 203-235 (Leah Wortham et al. eds., 3d ed. 2016).
3

38

See Timothy W. Floyd, Legal Education andthe Vision Thing, 31 GA. L. REV. 853, 865 (1996).
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accomplish, and identify concrete opportunities for working on those learning
goals. 39
A focus on self-directed learning fits well with a virtue ethics approach.
Again, we want our students to take control of the development of their
professional identities. Self-directed learning in an experiential learning course can
and should require students to set goals for themselves related to professional
virtues and look for ways to make progress toward those goals. Most commonly,
these goals relate to the virtue of competence. A student might want to become a
better writer or a more poised speaker. Or, a student might formulate a goal to
become more public-spirited in her work, or to learn to interact with others, even
adversaries, in civil and respectful ways. Regardless of what the students' goals
are, it will be helpful to see them through the lens of the development of the virtues
that comprise the right kind of professional identity for a lawyer.
4. Collaboration
In clinics and externships, students work closely and collaboratively with
a supervising lawyer. Throughout most of their legal education students work
individually; opportunities for group work are rare in most law schools. Students
can learn lessons from collaboration that they cannot learn in other ways.
The experience of working collaboratively with a good supervisor
inevitably affects professional identity. Good supervisors inspire their students.
We have noted before, in connection with the design of our first-year course, that
exemplars play a crucial role in a student's professional identity development.
They help students see how a good lawyer acts, and they inspire students to want
to emulate them. It is one thing - good, but limited - to listen to a guest speaker. It
is quite another to work side-by-side with a supervising lawyer who demonstrates
on a daily basis the virtues of a professional lawyer. Students in experiential
learning courses have the chance to learn from and be inspired by collaboration
with the best kind of lawyers. Having the vocabulary of virtue ethics will help
students understand just exactly what it is about the conduct of their supervisors
that should be emulated.
D. Civil Procedure and Criminal Law
Collectively, we have spent many years teaching Civil Procedure and
Criminal Law. In both, virtue ethics can help students understand how these
courses relate to professional identity.

39 See Laurie Barron & Nancy Stuart, Chartingyour Path to Success-ProfessionalDevelopment
Planning, in LEARNING FROM PRACTICE: A TEXT FOR EXPERIENTIAL LEGAL EDUCATION 15, 15-32
(Leah Wortham et al. eds., 3d ed. 2016); see also Timothy W. Floyd & Kendall L. Kerew, Marking
the Pathfrom Law Student to Lawyer: Using Field Placement Courses to Facilitatethe Deliberate
Explorationof ProfessionalIdentity andPurpose, 68 MERCER L. REv. 767 (2017).
40 See Susan L. Brooks and Inga N. Laurent, Effective Communication and Professional
Relationships, in LEARNING FROM PRACTICE: A TEXT FOR EXPERIENTIAL LEGAL EDUCATION 83, 83-
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In Civil Procedure, students learn the intricacies of the civil justice system.
There is, however, a bigger picture. Federal Rule of Civil Procedure 1 states that
the rules "should be construed, administered, and employed by the court and the
parties to secure the just, speedy, and inexpensive determination of every action."l
Exposure to a virtue ethics approach helps Civil Procedure students understand
how lawyers' professional identities relate to the fulfillment of those goals.
Likewise, in Criminal Law, students must master a large body of substantive law,
but the just operation of a criminal justice system is dependent upon the
professional identities of the lawyers involved. Understanding these points is
easier when the students see them through the lens of virtue ethics.
Our system seeks justice through the adversary system. The theory is that
the competitive marshalling of evidence and arguments is more likely to produce
justice. But students must understand that the proper working of the adversary
system depends upon having advocates who have made fidelity to the client and
fidelity to the law parts of their professional identities and who have the practical
wisdom necessary to decide what to do when those virtues conflict.
Take fidelity to the client. Without lawyers who will faithfully advocate
for their clients, the competitive balance of the system will skew. Such fidelity is
dependent upon professional identity because the motivation to do the work must
be mostly internal, since the work of the litigator is largely not observable or
decipherable to clients. Lawyers who shirk usually can get away with it. In criminal
cases in particular, the public condemnation of the accused, or the defense lawyer's
personal distaste for the defendant, can pose grave threats to the lawyer's loyalty.
Only when the lawyer is internally motivated to deploy fidelity to the client can
we depend upon the system to work. Those internal motivations flow from a
professional identity that seeks the "internal goods" of the practice.
At the same time, an adversary system must have guardrails. Bribery,
intimidation, and similar tactics might be extreme exercises of fidelity to a client,
but they would delegitimize the system. The advocate must vigorously represent
the interests of the client, but at the same time do so only within the bounds of the
law. Again, internal motivation is key. Although lawyers can be sanctioned for
gross violations of the rules or the law, much misconduct is hard to detect and
punish. Take, for example, the obligation to turn over documents under Federal
Rule of Civil Procedure 34. An unscrupulous lawyer can likely escape sanctions
for secretly withholding harmful documents because there is a significant
likelihood they will not get caught. But fidelity to the law requires that lawyer to
produce the documents even if it puts a client at a disadvantage. Why do it? When
detection and punishment are unlikely, only the internal motivation that comes
from a professional identity infused with virtue ethics will lead the lawyer to
observe the limits and thereby protect the system from too much fidelity to the
client.
Fidelity to the law is especially important in Criminal Law for prosecutors.
They, unlike all other advocates, have special responsibilities to seek justice rather
than simply advocate for their "side" of the case.4 2 A particular concern is the duty
41 FED.
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to turn over exculpatory evidence. Perhaps even more than in civil litigation, the
possibilities for detection and punishment for violations are very slight.
Prosecutors will face temptations to hide exculpatory information and must
therefore be motivated by an intrinsic disposition to follow the law.
The virtue of public spiritedness is also essential. Every time a lawyer
represents a civil litigant who cannot afford to pay, the fight becomes fairer and
the result will likely be more just. Such pro bono service also makes the system
work faster and more efficiently. In criminal cases, a lawyer whose public
spiritedness leads her to accept a court appointment to defend an unpopular
defendant serves the rule of law.43 When a lawyer chooses a career as a public
defender, the lawyer makes a financial sacrifice to ensure that indigent defendants
receive the representation to which they are entitled under the United States
Constitution.
The virtue of civility is relevant in Civil Procedure regarding the "speedy
and inexpensive" determination of civil actions. The system of civil justice
depends upon having lawyers who practice with an internalized commitment to it.
The rules of civil procedure set forth numerous formalities that lawyers can
employ, but in practice lawyers are expected to be cooperative. Without
cooperation - without civility - the system would collapse of its own weight. That
would be neither speedy nor efficient. As with the other virtues, the motivation for
civility must be internal. Punishment for incivility is rare. Many clients do not want
a lawyer who is "nice" to the other side. In such circumstances, the disposition to
be cooperative must be internalized. The motivation must come from the desire for
the intrinsic rewards of being the kind of lawyer for whom the virtue of civility is
part of their professional identity.
The virtue of civility is implicated in Criminal Law in an analogous way.
Defense lawyers may be tempted to deploy too much civility, to try too hard to
cooperate with the prosecution and in so doing violate their duty of fidelity to the
client. Almost all criminal cases are resolved by plea bargains. Most defendants
are indigent and are represented by public defenders. It is tempting for overworked
public defenders to spend too little time on each defendant's case before entering
into plea negotiations. Moreover, individual lawyers in local prosecutor and public
defender offices work closely with each other and form personal relationships that
defense lawyers may improperly value over their duties to their clients. As with
the other virtues, too much civility can be a bad thing.
E. Seminars
Some law schools offer upper-level seminars focused on professional
identity formation, and one of us - Daisy Floyd - has taught such a seminar
occasionally over the past twenty years. Such seminars allow students to reflect
deeply upon their own developing professional identities, supported by class
discussion, guided reflection, and an intensive research and writing component.
Using an explicit virtue ethics approach to an upper level seminar on professional

41
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identity formation is effective in focusing the students' attention on a specific
framework for what can seem like a vague topic.
There are several significant differences between using this approach in
first-year classes and with advanced students. First, advanced students better
understand the professional obligations of a lawyer, through their law school
courses and work, externship, or clinic experiences. They do not have to be
introduced to, or convinced of, the complexities of a lawyer's work. Nor do they
need to be convinced of the challenges of resolving competing tensions and
working under conditions of inherent uncertainty. Their greater experience allows
them to enrich discussion of the essential professional virtues and related tensions
with examples, including when they have seen the virtues lived out, and when they
have seen the negative consequences of the absence of one or more virtues.
Second, advanced students do not regard professional identity as an abstract
concept; the notion is much more real to them as they are closer in time and
imagination to beginning their work as lawyers. They are eager to engage in deep
reflective work and collective discussion about their own futures and how to use
the remainder of their legal educations to prepare. Third, upper-level students have
already been introduced to the professional virtues and usually are either taking or
have completed the course on professional responsibility. This allows for a richer
discussion of the six virtues than in the first-year course. Finally, an advanced
seminar on professional identity formation yields greater exploration of the
personal virtues and the need to integrate the personal and professional, whereas
in the first year, so much work and time must go into introducing students to the
idea that they are taking on professional virtues as they become lawyers.
Any seminar focused on professional identity formation must cover the
need to internalize what it means to be a lawyer and the intentionality required to
reach that goal. Using a virtue ethics approach allows students to better understand
the "what" and the "how" associated with the internalization of a professional
identity. It shapes discussion around the virtues, the challenges to fulfilling the
virtues, and the habits students can begin to develop to meet those challenges. For
example, discussions of the attorney-client relationship became clearer through the
lens of fidelity to the client and potential conflicts with the other virtues or with
self-interest. Moreover, a virtue ethics approach makes clear the need to develop
habits to support fidelity to the client, such as how practicing empathetic responses
to family and friends and developing the habit of empathetic response can help
them internalize the virtue of fidelity to the client. Similarly, practicing ways to
say "no" to social pressures can help students moderate fidelity to the client so that
they are prepared to turn down client requests that violate other professional or
personal virtues. As students approach graduation, they particularly welcome this
framework, which allows them to take steps during their last year of law school
that will help them to fulfill their identities as the lawyers they will soon become.
A virtue ethics approach also fosters more robust research projects on
professional identity formation. Students are encouraged to choose a research topic
that has personal meaning to them as they imagine their future lives as lawyers.
Students usually choose a range of issues, such as the high rate of mental illness
and substance use in the profession, how to handle conflicts of interest, how to deal
with difficult clients, or particular challenges faced by prosecutors and criminal
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defense attorneys. An explicit virtue ethics approach gives new depth to the
research papers. For example, one Mercer student chose to write about how the
lawyer virtues affected participation in a twelve-step addiction recovery program
by examining the ways in which the professional virtues overlapped with or were
in tension with the twelve steps. Another wrote about the integration of military
leadership principles with the professional virtues. A third, planning to be a
prosecutor, wrote about how internalizing the six virtues can help a prosecutor deal
with the difficult issues of exercising prosecutorial discretion in an effective and
ethical way.

V. CONCLUSION
The long roads we have traveled in our searches for the best way to teach
professional identity eventually converged on the virtue ethics approach described
in this article. Based upon our experience, particularly in Mercer's first-year course
on professional identity, virtue ethics provides the best answers to those three
difficult questions: what should comprise a lawyer's professional identity; why
should a law student seek to develop such a professional identity; and how can one
deploy it in complex circumstances? We have also come to believe that the
structure and vocabulary that emerges from a virtue ethics approach can be
extraordinarily helpful elsewhere in the law school curriculum. We hope that our
colleagues at other schools will give it a try, and, if they do, we look forward to
hearing about their experiences.

